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L INTRODUCTION

Cross-Defendants JON CARPENTER, THEODORE A. PINNOCK, and PINNOCK &
WAKEFIELD, A.P.C, (hereinafter collectively referred to as “CARPENTER”, “PINNOCK?”, or
“CROSS-DEFENDANTS”) respectfully submit this Special Motion to Strike The First Amended
Cross-Complaint of Cross-Complainant HYE PHARMACY, INC. (hereinafter referred to as
“PHARMACY” or “Cross-Complainant”) As A SLAPP Lawsuit (“Strategic Lawsuit Against
Public Participation™). The present motion consists of the Notice of Special Motion And Special
Motion to Strike The First Amended Cross-Complaint of Cross-Complainant HYE PHARMACY,
INC, Memorandum Of Points And Authorities In Support Of Cross-Defendants’ Special Motion To
Strike Cross-Complainant Hye Pharmacy’s First Amended Cross-Complaint As A SLAPP Lawsuit,
the Declaration of Theodore Pinnock, and the Declaration of Jon Carpenter in support thereof.
Cross-Defendants’ present motion is the second motion in response to the First Amended Cross-
Complaint. Cross-Defendants Theodore Pinnock and Pinnock & Wakefield have concutrently
filed a Demutrer scheduled to be heard on November 24, 2008 at 8:30 AM.

Plaintiff Jon Carpenter filed an original complaint May 15, 2008. On August 14, 2008,
Plaintiff Jon Carpenter filed his First Amended Complaint. On August 15, 2008, Cross-
Complainant Hye Pharmacy filed its original Cross-Complaint naming only plaintiff Jon Carpenter
as a Cross-Defendant. On August 21, 2008 after being notified of the filing of Plaintiff’s First
Amended Complaint, Cross-Complainant Hye Pharmacy, Inc filed a First Amended Cross-
Complaint (“FACC”) against Jon Carpenter and additional Cross-Defendants THECDORE A.
PINNOCK and PINNOCK & WAKEFIELD, A P.C., the attorneys for plaintiff Jon Carpenter. The
FACC asserts a number of meritless California claims, Cross-Complainant Pharmacy’s First Cause
of Action is “Unfair And Fraudulent Business Practices”, its Second Cause of Action is
“Conspiracy To Commit Unfair And Fraudulent Business Practices”, its Third Cause of Action is
“Abuse Of Process”, and the Fourth Cause of Action is “Conspiracy To Commit Abuse Of
Process”. Pursuant to CA CCP § 425.16, Cross-Defendants brings their present special motion to

strike all Cross-Complainant Pharmacy’s causes of action (Causes of Action 1 through 4) and the

1 Caset: BC390789
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cross-Complaint in its entirety. The court shouid grant Cross-Defendants’ present motion for the
reasons set forth below.,

1.  STANDARD OF REVIEW

In order to eliminate SLAPP lawsuits, the California legislature created a two step processﬂ
that may be employed by Cross-Defendants to protect their First Amendment rights to free speech
and the right to petition. This two step process is embodied in the California Civil Procedure Codé
§ 425.16. CA CCP § 425.16.  First, Cross-Defendants as the moving party in a special motion tg
strike must show that the subject lawsuit challenges the constitutional rights of free speech and
right to petition pursuant to First Amendment to U.S. Constitution or California constitutions,
Second, if the court determines that the lawsuit does infringe on said rights of Cross-Defendants
the burden shifts to the Cross-Complainant to show they have a “probability” that they will prevail
on the merits. U.S. v Lockheed Missiles & Space Company, Inc, 190 F.3d 963 {9”' Cir 1999),
DuPont Merck Pharm. Co v Superior Court, 78 Cal.App.4”' 562, 567 (2000). The Plaintiff must
show that the complaint is both legally sufficient and supported by a prima facie showing of Facts|

to sustain a favorable judgment if the evidence submitted by the plaintiff is credited. Id.

The U.S. v Lockheed court went on to state:

“California's Anti-SLAPP law, Cal. Civ. Proc. Code § 425.16 was passed in
January 1993 in response to the legislature's concern about civil actions aimed at
private citizens to deter or punish them for exercising their political or legal rights.
Wilcox v. Superior Court, 27 Cal. App. 4th 809(1994), 33 Cal. Rptr. 2d 446 (1994).
n8 The halimark of a SLAPP suit is that it lacks merit, and is brought with the
goals of obtaining an economic advantage over a citizen party by increasing the cost
of litigation to the point that the citizen party's case will be weakened or abandoned,
and of deterring future litigation. 27 Cal. App. 4th at 816, 33 Cal. Rptr. 2d at 450.
The Wilcox decision goes on to observe that "because winning is not a SLAPP
plaintiff's primary motivation, Cross-Defendants® traditionat safeguards against
meritless actions, (suits for malicious prosecution and abuse of process, and
requests for sanctions) are inadequate to counter SLAPPs.” 27 Cal. App. 4th at 817,
33 Cal. Rptr. 2d ar 450. Therefore, the California legislature looked for procedural
and ‘substantive remedies for the prompt exposure, dismissal, and discouragement
of SLAPP suits. /d.

U.S. v Lockheed at 970-971 femphasis added).

2 Casett: BC390789
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The prevailing party on a special motion to strike is entitled to attomney's fees and costs to
compensate them for the expense of responding to the SLAPP suit and the motion. U.S. v Lockheed|
at 970-971 [citing CCP § 425.16(c); n10 Robertson v. Rodriguez, 36 Cal. App. 4th 347, 362, 42
Cal. Rptr. 2d 464 (1995)). See also Rusheen v Cohen, (2006) 37 Cal. 4" 1048. Additionally, CCP
§ 425.16 is to be construed broadly since this section merely establishes a judicial procedure that
permits the prompt dismissal of meritless litigation. Briggs v Eden Council For Hope And
Opportunity, 19 Caz.App. 4™ 1106, 1119; Shekhter v. Financial Indem. Co., 89 Cal. App.4™ 141
{2001). Inresponse to the “disturbing increase” in meritless lawsuits brought to “chill the valid
exercise of the constitutional rights of freedom of speech and petition for the redress of
grievances”, the Legislature overwhelmingly enacted California’s anti-SLAPP law, CCP § 425.16,
to protect against these SLAPPs.! The California legislature directed the courts to presume
lawsuits challenging speech are brought to chill First Amendment rights. Fox Searchlight Pictures,
Inc. v Paladino, 89 Cal.App.4" 294 (2001). The anti-SLAPP law was enacted to facilitate “a fast
and inexpensive dismissal of SLAPPs” Wilcox v Superior Court, 27 Cal.App.4”' 809, 823 (1994).
Such speedy dismissal also serves the ends of judicial economy, by reducing the time and resources

that courts and litigants must spend on meritless SLAPPs.
OI. ARGUMENT

Cross-Defendants Carpenter and Pinnock demonstrate below that the present lawsuif
challenges Cross-Defendants’ constitutional rights of free speech and right to petition pursuant to
the First Amendment to the U.S. Constitution or California constitution. As a result, Cross-
Complainant Pharmacy’s present lawsuit is nothing more that a SLAPP lawsuit brought to chill

Cross-Defendants’ constitutional rights of free speech and right to petition pursuant to the First

' CCP § 425.16(a) provides: “The Legislature finds and declares that there has been a disturbing
increase in lawsuits brought primarily to chill the valid exercise of the constitutional rights of
freedom of speech and petition for the redress of grievances. The Legislature finds and declares that
it is in the public interest to encourage continued participation in matters of public significance, and|
that this participation should not be chilled through abuse of the judicial process. To this end, this
section shail be construed broadly.”

3 Caset: BC390789
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Amendment 10 the U.S. Constitution and/or the California constitution. On August 22, 2007,
Cross-Complainant mail served their present First Amended Cross-Complaint asserting said
meritless California claims. A motion pursuant to CCP § 425.16 should be brought within 60 days
of filing the present complaint. Yu v. Signet Bank/Virginia, 103 Cal.App.4™ 298, 314 (2002) {citing
Globetrotter Software v. Elan Computer Group, 63 F. Supp. 2d 1127, 1129 (N.D.Cal. 1999); Lam
v. Ngo, 91 Cal. App. 4th 832, 840-842 (2001) . The sixty day period runs from service of the most
recent complaint rather than the original complaint]. Lam v. Ngo, 91 Cal. App. 4th 832, 840-842
(2001). Cross-Defendants present anti-SLAPP motion is timely brought. Cross-Complainant
Pharmacy has the burden that it must show that the complaint is both legally sufficient and
supported by a prima facie showing of facts to sustain a favorable judgment if the evidence
submitted by the Cross-Complainant is credited. Cross-Defendants assert that Pharmacy is unable
10 meet its burden to demonstrate it has a “probability” that it will prevail on the merits.
A.  Allegations Of Pharmacy In First Amended Cross-Complaint Violate SLAPP Statute
Cross-Defendants can easily demonstrate that Cross-Complainant Pharmacy's present
claims arise from Cross-Defendants protected activity. Carpenter and Pinnock asserts that Cross-
Complainant’s meritless claims arise from Cross-Defendants’ protected exercise of free speech and
right to petitfon related activity involving an issue of public interest.

The type of speech or conduct protected by the anti-SLAPP statute are:

(e) As used in this section, "act in furtherance of a person's right of petition or free
speech under the United States or California Constitution in connection with a
public issue” includes: (1) any written or oral statement or writing made before a
legislative, executive, or judicial proceeding, or any other official proceeding
authorized by law; (2) any written or oral statement or writing made in connection
with an issue under consideration or review by a legislative, executive, or judicial
body, or any other official proceeding authorized by law; (3) any written or oral
statement or writing made in a place open to the public or a public forum in
connection with an issue of public interest; (4) or any other conduct in furtherance
of the exercise of the constitutional right of petition or the constitutional right of
free speech in connection with a public issue or an issue of public interest.

CCP § 425.16(e), {Deerings 2006}

The categories enumerated in CCP § 425. 16, subd. (¢), are not all inclusive. The enumeration of

acts protected is preceded by the word "includes,” which implies that other unmentioned acts are

4 Casett: BC390789
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also protected under the statute. Averill v Superior Court, 42 Cal App 4th 1170, 50 Cal Rptr 2d 62
(1996, 4th Dist).

Specifically, Pinnock asserts that the activities alleged in the complaint are protected under
CCP § 425.16(e)(1,2,3,4). (Decl Pinnock). Cross-Complainant allegations are based entirely on
protected speech and communications by Cross-Defendants arising out of letters sent to businessesJ
either in pre-litigation and arising out of litigation already commenced (See FACC, generally).
These communications were either pre-litigation letters or letters sent after litigation commenced
notifying the owners, operators, and persons who controlled these public accommodation
businesses that Defendant Carpenter had experienced discrimination and denial of equal access by
the presence of architectural barriers at these same public accommodations in violation of the Title

11 of the Americans With Disabilities Act, 42 U.S.C. §§12181 et se, and in violation of Califomiz*

disability laws, ie CA Civil Code Section 51, 52, 54.1, and 54.3, or were settlement demand letiers
or filed complaints after commencement of litigation . (Decl Pinnock, §10) (FACC 1 9-10, 11-12]
14-24, 29-37, alleging purported facts common to all causes of action). Such litigation letters and
communications arising before or after the filing of a lawsuit are communications that have been
found to be protected speech or the exercise of the right to petition in similar matters. See Dove
Audio v Rosenfeld, Meyer & Susman 47 Cal.App.4™ 777, 784 (1995) [ letters soliciting support fo
administrative complaint as “communications preparatory to or in anticipation of the bringing of an
action”). In the Dove Audio case, the court found there was an absolute privilege under CA Civil
Code § 47(b) accorded to demand letters from an attorney to a potential adversary and that suchy

communications are protected under CCP § 425.16(e)}(2) . The Dove Audio court went on to state:

“The constitutional right to petition . . . includes the basic act of filing litigation or
otherwise seeking administrative action.” ( Lisdwig v. Superior Court (1995) 37 Cal.
App. 4th 8, 19 [43 Cal.Rptr.2d 350].) Just as communications preparatory to or in
anticipation of the bringing of an action or other official procceding are within the
protection of the litigation privilege of Civil Code section 47, subdivision (b} (see
Rubin v. Green, supra, 4 Cal.4th at pp. 1194-1195), we hold that such statements
are equally entitled to the benefits of section 425.16. (See Ludwig v. Superior Court,
supra, 37 Cal. App. 4th at p. 19, comparing the two statutes.)

Id ar 784.

5 Casei#, BC390789
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See also Briggs, supra, 19 Cal.4” at110, 1114-1115 [CCP § 425.16 covers statements relating to a
judicial or official proceedings]; Dowling v Zimmerman, 85 Cal App.4™ 1400, 1420 (2001) {CCP §
425.16 protects letter regarding pending lawsuit); Wilcox, supra 27 Cal. App.4™ ar 821-822 [CCP §
425.16 protects letters soliciting financial support for lawsuit}; eCash Technologies v Guagliardo,
127 F.Supp.2d 1069,1077, 1083-1084 {C.D. Cal 2000) [CCP § 425.16 protects letter discussing
pending litigation I; Rusheen v Cohen, (2006) 37 Cal. 4" 1048 [the litigation privilege extends to
those noncommunicative actions which are necessarily related to the communicative act}. In the
instant case, the pre-litigation letters, potential settlement ietters and other communications sent by
Cross-Defendants were communications preparatory to or in anticipation of the bringing legal
action in a court of competent jurisdiction and/or settlement communications or other
communications pursuant to litigation already commenced. (Pec] Pinnock, §10). Cross-
Complainant Pharmacy admits that these communications were pre-litigation letters, or
communications during litigation, and/or settlement communications on behalf of Carpenter or
other clients of Theodore Pinnock and Pinnock & Wakefield. (FACC Y 9-10, 11-12, 14-24, 29-

37, alleging purported facts common to all causes of action).

Additionally, Pinnock asserts that the activities alleged in the complaint are also protected
under CCP § 425.16(¢)(3) and (4). As above, CCP § 425.16(e)(3) states that “any written or oral
statement or writing made in a place open to the public or a public forum in connection with an
issue of public interest” and CCP § 425.16(e)}4): *‘or any other conduct in furtherance of the
exetcise of the constitutional right of petition or the constitutional right of free speech in
connection with a public issue or an issue of public interest”. CCP § 425.16{e)4) applies to
private communications concerning issues of public interest. Terry v Davis Community Church
131 Cal App 4th 1534, 33 Cal Rptr 3d 145 (2005, 3rd Dist). Definition of “public interest" within
the meaning of the anti-SLAPP statute, CCP § 425.16, has been broadly construed to include not
only governmental matters, but also private conduct that impacts a broad segment of society and/or
that affects a comumunity in a manner simillar to that of a governmental entity. Tuchscher
Development Enterprises, inc. v San Diego Unified Port Dist., 106 Cal App 4th 1219, 132 Cal

Rptr 2d 57 (2003, 4th Dist). . Internet postings are also communications protected under CCP

6 Case#: BC390789
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